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The purpose of a newsletter is to provide specialized information to a tar-
geted audience. Newsletters can be a great way to market your product or
service, and also create credibility and build awareness for you and the
services you provide. Use positive customer pull-quotes as eye-catching
but subtle marketing.  

Tips for Producing a Newsletter
Every time you produce your newsletter, ask yourself:

Q: Who are our readers?
A: Existing customers and potential customers,

Q: What will our readers want to know about our business?
A: Timely, helpful, problem solving information.

Add Value to Your Newsletter
Keep your content as current as possible. If you publish a monthly letter,
ensure you include content from only the last month. Also, use photo-
graphs and other visuals to add interest and enable the reader to scan
quickly for information.  
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Steering Through the Coronavirus Crisis: 
A Beginner’s Gander at Assessing the 
Strategic Importance of Maritime-Lien Law 
in Potential Cruise-Line Bankruptcies

I. Introduction
The accelerating coronavirus crisis has upended major industries across the 
globe, but none more so than the cruise industry.1 In the early days of the unfolding 
international catastrophe, the Diamond Princess became a global topic of 
conversation as the locus of one of the first major outbreaks outside of mainland 
China.2 In the following weeks, this crisis for the cruise industry has only intensified, 
and the ultimate fate of the passengers and crew of the MS Westerdam, Grand 
Princess, MSC Meraviglia, MS Zaandam, and other possibly affected cruise ships 
remains largely unknown. 

Coronavirus outbreaks aboard cruise ships have raised many legal questions that 
are likely to be of great consequence for all the stakeholders involved. The potential 
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Chair Message

AMLC Unanimity in Remaining Loud About 
the Things That Matter 
When I became Chair of the Admiralty & Maritime Law Committee (AMLC), I never 
imagined the tumultuous time that lay ahead. Instead, I traveled to the October 2019 
ABA TIPS Fall Leadership meeting in Wailea, Hawaii excited to embark on another 
year of robust educational programming and networking with fellow maritime and 
admiralty law practitioners throughout the country. 

At that time, we were in the final stages of the publication of our Committee’s first 
maritime practice book in many years, Damages Recoverable in Maritime Matters 
(2nd Edition), a compilation of substantive chapters co-authored by too many 
talented AMLC members to name, and spearheaded by our immediate past Chair, 
Miami-based maritime lawyer, Robert Gardana.  This grand feat also provided the 
backdrop for our Damages by the Bay programming during the August 2019 ABA 
Annual Meeting in San Francisco.    

I had packed the perfect Hawaiian-inspired outfit for witnessing past-Chair and ABA 
TIPS Secretary (not to mention prominent Holland & Knight maritime lawyer-die-
hard-Mets fan extraordinaire) Chris Nolan’s marriage atop a volcano (no longer active 
of course), surrounded by many longtime ABA friends, and awoke much earlier for 
the ABA couple’s marital celebration than I ever would have for anything else – ok, 
may be a first class seat on a United flight. There, in Maui, as the ocean waves 
crashed against the rocks where I snorkeled with a family of sea turtles (some might 
consider worthy of an AMLC mascot) and accompanied past Chair, Sarah Gayer 
and her family down the resort’s fastest water slides, we met, we feasted on poke 
at the AMLC group dinner, and we “luaued”, including with incoming AMLC Chair, 
Aaron Greenbaum and his family from NOLA and the ABA TIPS members at large 
in between programming sessions.  We accepted the AMCL’s Overall Excellence 
award (which took up a bit of souvenir space in my suitcase) and brainstormed our 
2020 programming.

5 months later the world and some of those close to our AMLC members became 
embroiled in battling COVID-19. Everything shut down, and we were amassed with 
uncertainty.  But AMLC members did what we do best – we connected, exchanged 
information and ideas and worked to expand and diversify our membership. This 
salty bunch’s accomplishments thus far (despite a pandemic, mind you) include:

• Holding a successful Passenger & Crew Claims Seminar event on February 
7, 2020 in Miami Florida, which was spearheaded by Robert L. Gardana, 
maritime counsel in Miami Florida

www.americanbar.org/tips
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• Sponsoring the infamous November 16, 2019 Tulane Maritime Law Journal’s 
ABA IPS Admiralty and Maritime Law Committee Student Presentations at 
Liskow & Lewis in New Orleans, Louisiana thanks to fearless event leader 
and master of ceremonies (not to mention past AMLC Chair) Ray Waid 

• In November 2019, during our Committee meeting, Chris Nolan presented 
on the recent U.S. Supreme Court ruling in the Athos I safe berth case, and 
Membership Chair, Juliette McCullough, with Cox Wootton Lerner in San 
Francisco, led the charge to extend membership invitations to the multitude 
of participants in last year’s Admiralty Disruption conference

• In January 2020, Jeanne Amy, based out of Jones Walker’s New Orleans 
office, submitted the AMLC’s annual Recent Developments contribution to 
the ABA Tort Trial & Insurance Practice Law Journal

• In February 2020, Sarah Gayer with Thompson Bowie & Hatch LLC out 
of Portland, Maine submitted the AMCL’s The Brief Editorial Board profile 
for publication in the Spring 2020 issue of the magazine.  Sarah also kept 
members apprised of or involved with the 27th Annual John Brown Admiralty 
Moot Court Competition which took place remotely in early April 2020

• On April 16, 2020, the AMLC held its first virtual Zoom videoconference 
meeting during which we discussed the use and effectiveness of force 
majeure provisions, what Zoom depositions, hearings and mediations 
were like, which courts were closed or operational and the extent to which 
COVID-19 has changed the way in which companies have been conducting 
business within the maritime industry. 

• May 1, 2020 sparked the virtual Nashville Virtual Section Conference AMLC 
hospitality suite happy hour bonding session during which we battled at 
trivia and posed in our best Western getups (or as a cow) for a group photo 
with Country Music Hall of Fame and dude ranch backgrounds invoking the 
would be spirit of the originally planned in-person conference

• On May 21, 2020 the AMLC and fearless competition Queen, Allison 
Skopec, from Winston & Strawn in NYC proudly announced the winners 
of our annual Student Writing Competition. Then, past AMLC Chair 
extraordinaire, Jessica Martyn, with Link Martyn PLLC in Philly, presented: 
“FMC Interprets Reasonableness of Demurrage and Detention Practices in 
Final Rule”, based upon her recently published article

www.americanbar.org/tips


6americanbar.org/tips

Summer 2020Admiralty and Maritime Law

• As part of the AMLC’s membership expansion efforts, the Committee has
featured its newest in-house counsel member, James Andrew Black, Legal
Counsel, Moran Shipping Agencies, Inc., based out of Providence, RI in this
newsletter’s edition of Trade Talks

In the wake of Pride month, with some stay-at-home orders now relaxed and amidst 
Black Lives Matter  initiatives, I am reminded of two quotes from two inspirational 
leaders.  At the heels of “Bloody Sunday”, during a sermon in Selma, Alabama on 
March 8, 1965 Dr. Martin Luther King said: “A man dies when he refuses to stand 
up for that which is right. A man dies when he refuses to stand up for justice. A 
man dies when he refuses to take a stand for that which is true.” And in the words 
of, James Baldwin, whose puissant tones of sexuality, race and social inequality, 
woven into his novels, has always resonated with me: “Not everything that is faced 
can be changed, but nothing can be changed until it is faced.”  

While we are amidst one of the toughest times some of us have faced in our lifetimes 
– from pandemics to grappling with how to end discrimination, I am proud to be a
member of a committee that faces challenges head on, draws from the strength in
its numbers, our friendship, our dedication to bringing communities together to learn
and support one another and, of course, our ardent love of the rule of law, boats,
and anything that touches the sea.  I look forward to, through our togetherness and
servitude, continuing to face adversity, being inclusive – so that our membership
reflects the makeup of the external world, standing up for what is right . . . for justice
and that which is true, and leading as we do – by example.

AMLC celebrates 
Nashville virtual TIPS 
Section Conference 
social hour toast

www.americanbar.org/tips
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It is our pleasure to present the TIPS AMLC Spring / Summer 2020 Newsletter. 
This is a double issue due to the packed content we have. The law student writing 
competition winner and runner-up pieces are worthy of your time. Separately, an 
important FMC ruling on demurrage and detention is addressed. Our Trade Talk 
piece features James Andrew Black, at Moran Shipping Agencies for a wide ranging 
discussion.

We are currently looking for submissions for the next newsletter, and encourage 
committee members and non-members alike to submit article proposals directly to 
us at chris.nolan@hklaw.com; CHamilton@shutts.com; and Laura B. Knoll LKnoll@
amrl.com. Thank you to the authors who have contributed to this newsletter, and to 
the section members for their ongoing efforts in supporting this publication. 

Editor Message 

Chris Nolan
Managing Editor 

Holland & Knight LLP
Phone 212.513.3307
www.hklaw.com

Chris Hamilton
Laura Beck Knoll
Associate Editors

AMLC on a lobster boat in 
New York during non-socially 
distancing 2017

www.americanbar.org/tips
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AD SIZE OPTIONS DIMENSIONS COST

1/4 PAGE 3.625” × 4.625” $650.00

1/3 PAGE 3.625” × 3.0625” $850.00

1/2 PAGE 7.375” × 4.625” $1,250.00

1/2 PAGE ISLAND 3.625” × 9.375” $1,500.00

2/3 PAGE 3.625” × 6.25” $1,800.00

FULL PAGE 8.375” × 10.875” $2,400.00

INSIDE BACK COVER 8.375” × 10.875” $2,750.00

INSIDE FRONT COVER 8.375” × 10.875” $3000.00

BACK COVER 8.375” × 10.875” $3,500.00

The Tort Trial & 
Insurance Practice 
Section Introduces 
a New Advertising 
Opportunity!

 

The rates for advertising in this publication are:

Additional information and print/online advertisement opportunities including 
discount options and complete media kits can be found by reaching out 
to Staff Liaison Norma Campos at norma.campos@americanbar.org
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TRADETALK

Q. Andrew, tell us what prompted
you to get into the maritime legal
industry?

R. I worked as a Ship Agent in
Houston, TX my first summer home
from college, and was immediately
charmed by the maritime industry. I
spent the next 10 years working in
vessel operations across the U.S. Very
often, this required me to research shipping regulations to
resolve incidents and disputes on behalf of ship owners
and charterers. Maritime attorneys always seemed to
be involved in the most difficult of these situations, so I
chose to pursue a law degree to take part in a greater
variety of the complex issues that arise when competing
stakeholders interact at sea.

Q. Can you describe your experience of working at
Moran Shipping Agencies, Inc. as Legal Counsel?

R. Every day has been a new challenge since joining
Moran Shipping as Legal Counsel in January 2020. In a
short time I’ve mitigated CBP penalties, provided guidance

on current ballast water and 
bunker fuel regulations, helped 
a client avoid major fines for a 
potential Jones Act violation, and 
incorporated a new subsidiary 
company. Overall, both the pace 
and diversity of work have been 
extremely rewarding.

Q. What are your views on hiring outside counsel?

R. Moran provides agency, security, and pollution safety
services in more than 100 ports with only two attorneys
on staff. It’s simply not possible for us to become
competent subject matter experts on every issue that
arises in those 20+ jurisdictions. Because of this, we
try to establish long term relationships with experienced
and knowledgeable maritime practitioners across the
U.S. before the need for their service ever arises. This
allows us to provide timely and accurate risk analysis
to our clients, and better facilitates maritime business
transactions where we are involved.

Our Trade Talk piece features James Andrew Black, Legal Counsel at Moran 
Shipping Agencies, Inc.

www.americanbar.org/tips
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Q. What legal issues are coming across your desk with some frequency 
these days?

R. We are seeing a lot of issues involving crewmembers caused by the COVID-19 
travel restrictions, and have been working closely with local CBP offices to facilitate 
crew changes in as safe a manner as possible. In addition, the ongoing tank space 
shortage has sparked a lot of interesting queries regarding the extent of Jones Act 
limitations imposed on foreign vessel cargo movements. 

Q. For our practitioners, which industry organization(s) do you get the most 
out of?

R. As a company, Moran participates in local safety and advisory in many U.S. ports. 
These are a tremendous resource for learning what issues keep key stakeholders 
up at night, and how they plan to address them moving forward. Personally, and 
most recently, I was fortunate to attend the 28th annual Tulane Admiralty Law 
Institute prior to the COVID-19 shutdowns. The conference was very informative 
and provided a great opportunity to genuinely connect with a diverse set of maritime 
attorneys. 

Q. In addition to the AMLC newsletter, of course, which industry publication 
do you find most useful?

R. I gain a lot from subscribing to “Bryant’s Maritime Blog,” which provides regular 
summaries on recent develops of interest to the maritime industry. I also keep up 
to date with Tradewinds, INTERTANKO’s weekly newsletter, and the Norton Rose 
Fulbright legal updates. 

Q. Thank you for taking time to speak with us today. As a final question, living 
in Boston, MA, when we reemerge from this Covid-19 shelter which sporting 
event do you hope to attend the most?

R. I really hope to make it to a Red Sox game at Fenway Park this summer. Not 
sure how good the home team will be this year, but nothing beats the atmosphere at 
Fenway on a warm New England evening. 

www.americanbar.org/tips
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F I N D  Y O U R  C O M M U N I T Y

a m b a r . o r g / t i p s c o n n e c t

a m b a r . o r g / t i p s c o n n e c t

Opportunities To Become Involved

Additional Information
For more information regarding the benefits that membership in the AMLC can provide to you, check out our webpage at 
http://ambar.org/tipsadmiralty and join our group on LinkedIn. The Committee is open to all, including non-lawyer maritime 
professionals, law students and lawyers in every practice area who want to keep abreast of developments in the field.

Benefits of AMLC Membership

 ■ Publication in the AMLC Newsletter 
or TIPS Law Journal

 ■ Networking Opportunities
 ■ CLE and Webinar Opportunities

 ■ Leadership Positions
 ■ Mentoring Relationships
 ■ Young Lawyers and Law Student Writing 

Competition

www.americanbar.org/tips
https://www.americanbar.org/groups/tort_trial_insurance_practice/
https://connect.americanbar.org/tipsconnect/home
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Read more on page 29 
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Editor’s Note: Kathryn’s article was 
selected as the second-place winner 
of the 2020 Gard / ABA TIPS AMLC 
law student writing competition held 
in conjunction with Gard NA.

On Thin Ice: National and Homeland Security 
Implications of Warming Arctic Waters for 
U.S. Naval Forces

Homeland security implications for an enhanced U.S. naval 
force presence

“…[A]ll action must, to a certain extent, be planned in a mere twilight…” 
– Carl von Clausewitz1

The U.S. Coast Guard and Navy must be prepared to protect increased national 
interests in the Arctic2 as the maritime domain expands due to melting sea ice as 
a result of global climate change. Guided by U.S. policy and strategy documents, 
these naval forces3 each have developed an Arctic strategy and implementation plan 
for operating in this dynamically and dramatically changing environment. However, 
resource constraints and competing mission requirements hinder both the Coast 
Guard and Navy from fully achieving their strategic objectives to meet climate change 
adaptation demands in this region. Moreover, unpredictability in the changing rate and 
extent of diminishing sea ice makes planning for Arctic investments challenging.4

As an Arctic nation,5  the United States has national interests in the region that the 
Coast Guard and Navy must protect and defend.6 Melting sea ice has created an 
even greater strategic significance for the United States, as Arctic waters open to 
increased economic, environmental, and geopolitical concerns.7 Accomplishing such 
an imperative requires heavy polar icebreaking capability.8 However, the maritime 
services currently are experiencing a shortfall in this instrument of national and 
homeland security.9 Using a case study approach, this paper is divided into parts and 
will explain that the national and homeland security implications of warming Arctic 
waters require that the Coast Guard and Navy make a major investment in acquiring 
heavy polar icebreakers.10 All research was conducted using unclassified materials.

I.  The U.S. military is concerned about climate change as a
“threat multiplier” to national security

“Among the future trends that will impact our national security is climate 
change. [It] will intensify the challenges of global instability, hunger, poverty, 
and conflict.”    – Secretary of Defense Chuck Hagel11

The mission of the U.S. military is to protect the Nation from threats to its security.12 
The defense and homeland security communities have recognized that climate 
change poses both direct and indirect threats to national security and have 
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In Search of Just and Reasonable Practices 
for Demurrage and Detention Charges
All actors of the international ocean supply chain are confronted with the issue 
of demurrage and detention charges. The handling, processing, and billing of 
demurrage and detention charges is often as confusing as the terminology for 
demurrage and detention. Generally speaking, demurrage charges refer to charges 
incurred while the container is using terminal space at a marine terminal, after 
discharge from the vessel, while detention charges refer to charges associated with 
the use of the container, but the definitions may vary among ocean carriers and 
marine terminal operators.  

The interests between parties to the supply chain are not always aligned and their 
complex contractual and operational relationships create significant risk exposure 
for shippers, consignees, and cargo owners, as well as for ocean intermediaries 
such as freight forwarders, logistics providers, and non-vessel owning common 
carriers (NVOCCs) for demurrage and detention charges.

Frustration with the amount of demurrage and detention charges often arises after 
events outside of the control of a shipper or consignee, such as port closures, port 
congestion, weather, insufficient equipment and chassis, or governmental inspection 
of a container, prevent the pick-up of a container from a terminal within a reasonable 
time and/or the return of a container within the free time allowed by a carrier.  

The lack of transparency and clarity is also a cause of frustration when attempting to 
negotiate with ocean carriers and marine terminals to obtain release of a container 
from a port. Marine terminal operators and ocean carriers may have their own 
contractual relationships setting up certain costs for demurrage. However, shippers 
may be bound by the ocean carrier tariffs providing container demurrage rates 
ten or twenty times higher than what a marine terminal would charge.  In certain 
circumstances, the demurrage charges to be paid by a shipper may greatly exceed 
the value of the actual cargo and result in significant commercial loss.  

Ocean intermediaries such as NVOCCs may also be liable for high charges. When 
the ultimate consignee fails to pick up a container at the port of destination, carriers 
may seek indemnification from the NVOCC that issued a house bill of lading, and 
therefore appeared as a “shipper” or “consignee” in the master bill of lading.  Although 
NVOCCs have no interest in the cargo itself and no control over the movements of 
the container, courts in the U.S. have held NVOCCs liable for all demurrage and 
detention costs.1 
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Damages Recoverable in Maritime Matters, 
Second Edition
Written by icons of maritime law, members of the Admiralty and Maritime Law 
Committee of the ABA Tort Trial and Insurance Practice Section, (TIPS) have 
authored the latest addition to ABA Publishing shelves. Soon to be the echelon 
of maritime texts, the 2020 release of Damages Recoverable in Maritime Matters, 
Second Edition, represents the culmination of a year’s dedication of its contributing 
authors, editors, and peer reviewers and provides a comprehensive view of the 
intricacies of the maritime damages recoverable in all aspects of admiralty and 
maritime law. 

A hands-on guide for maritime law practitioners, Damages Recoverable in Maritime 
Matters, Second Edition, provides an in-depth analysis of the damages recoverable 
in all areas of admiralty and maritime matters, both from a prosecution and defense 
perspective, including references to hundreds of Federal and State decisions 
decided under the General Maritime Law Of the United State, federal statutes, state 
statutory remedies, and maritime law cases and rules, including the Supplemental 
Rules of Admiralty.

Damages Recoverable in Maritime Matters, Second Edition, includes all aspects 
of available damages in this complex specialized field. The breadth of the book’s 
coverage is clear from a review of the Chapter titles below. 

• Preface: David Sharpe

• Chapter 1: Damages Recoverable in Collisions, Allisions, and Other
Maritime Incidents - Jeanne L. Amy and Michael T. Amy

• Chapter 2: Damages Recoverable by Seafarers (Jones Act and General
Maritime Law) - Chase A. Jansson

• Chapter 3: Damages Available to Passengers Under Maritime Law - Donald
A. Mau

• Chapter 4: Damages Recoverable Under the Death on the High Seas Act
(DOHSA) and Its Interplay of State Wrongful Death Statutes - Captain
Robert L. Gardana and Ashley S. Gardana Arrarás

• Chapter 5: The Longshore and Harbor Workers’ Compensation Act 33
U.S.C. §§ 901–950 - Angie Fredrickson, Nina Mitchell, and Nina H. Sellers

• Chapter 6: Damages in Cargo Cases and General Average - Chris Nolan
and Sean T. Pribyl

Robert L Gardana
Robert L Gardana PA

Editor: Robert L. Gardana, Past 
Chair Admiralty and Maritime Law 
Committee of the ABA Tort Trial and 
Insurance Practice Section, (TIPS).
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• Chapter 7: Salvage Awards, Towage, and Quantum Meruit Recovery - Eleni
Melekou

• Chapter 8: Contracts, Charter Parties, Towing, and Pilotage - Douglas W.
Truxillo

• Chapter 9: Maritime Toxic Exposure Claims - Danielle T. Gauer and Mark
Newcomb

• Chapter 10: Rule B Attachment and Rule C Arrest - Philip C. Brickman,
Michael J. Daly, and Aaron B. Greenbaum

• Chapter 11: Marine Insurance — Coverages Available for Maritime Risks -
Attilio M. Costabel and Pamela A. Palmer

• Chapter 12: Punitive Damage Awards Under General Maritime Law and
Ancillary State Claims - Sarah Yantakosol Gayer

• Chapter 13: Defending Damages, Apportionment of Fault, Causation, and
Limitation Actions - Jessica L. Martyn and Matthew A. Moeller

• Chapter 14: Maritime Whistleblowers - Danielle Gauer and Mark Newcomb

• Chapter 15: Recreational Boating Remedies - B. Otis Felder

Given the complexity of the law of maritime damages, this expanded new edition 
is an essential resource for practitioners worldwide. While covering traditional 
notions and well entrenched principles of recovery, including the 30 percent 
for seaman status, what constitutes a “vessel,” the respondeat superior liability 
against a cruise liner for the medical negligence of a ship’s physician, it includes 
the Supreme Court recent decisions involving the unavailability of punitive 
damages for unseaworthiness under Dutra Group v. Batterton. The intricacies of 
the Longshore and Harbor Workers’ Compensation Act is thoroughly covered and 
the text is filled with relevant maritime citations providing thorough and well thought 
arguments supporting both sides of maritime cases. Regardless of whether you 
practice on the plaintiff or defense side of the bench, Damage Recoverable in 
Maritime Matters, Second Edition, is a resourceful addition to your desk arsenal of 
hands-on maritime materials. 

The book was peer reviewed by Attilio M. Costabel, an Adjunct Professor of Law at 
St. Thomas University, School of Law, Robert L. Gardana who is board certified by 
the Florida Bar in Admiralty and Maritime Law, Stephanie A. Propsom who practices 
in the area of Maritime Law and Frank J. Sioli who is board certified by the Florida 
Bar in Admiralty and Maritime Law. The Editorial Committee consists of Attilio M. 
Costabel, Robert L. Gardana, Ashley S. Gardana-Arrarás, Aaron B. Greenbaum, 
Chase A. Jansson, Stephanie A. Propsom, David B. Sharpe and Frank J. Sioli. 
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issues are too various to attempt to enumerate, let alone analyze, in this short essay. 
Accordingly, this Article focuses on an issue that may become highly consequential 
to all the major, publicly traded cruise-line companies: the interaction of maritime 
liens and the Bankruptcy Code.3 

Although it may seem unfathomable that cruise-lines with market capitalizations 
soaring to the tens of billions just a few months ago could see the value of their equity 
obliterated by the absolute-priority rule in a Chapter 11 restructuring,4 the coronavirus 
should now have taught us all to hope for the best but prepare for the worst.5 

This Article seeks to chart a course for the strategic lawyer to guide clients through 
the difficult passage of maritime bankruptcy. The unique features of maritime liens 
will present an obstacle to the debtor-in-possession (DIP)6 in fully utilizing the 
administrative powers of the bankruptcy estate.7 Counsel must understand these 
differences with Article 9 security interests and state-law statutory liens8 (among other 
non-maritime liens) in order to assist the client in making the right strategic decisions 
about the usefulness of bankruptcy or alternative procedures.9 In accordance with this 
goal, this Article will describe the usually potent administrative powers that may be 
hamstrung by the arcane procedures and “secret liens” of the admiralty.10

In Part II, the Article discusses the major differences between maritime liens and state-
law liens. In Part III, it outlines the effect of these differences on important administrative 
powers of the DIP (the automatic stay, § 363 sales, post-petition financing, and 
executory contracts). In Part IV, the Article analyzes the strategic implications for 
maritime debtors and creditors, in the context of the cruise-line industry.

II.  Important Differences between Maritime Liens and
State-Law Liens

For a lawyer familiar with the modern, notice-filing system of Article 9 or the traditional 
common law of pledge and possessory liens, the world of maritime liens appears to 
be a fun-house-mirror system of secured credit. Although these differences largely 
stem from the doctrinal curiosity of the personhood of the ship under American 
Maritime Law,11 this Article will discuss only the practical differences between 
maritime and “terrestrial” (non-maritime) liens.12

There are four primary differences between maritime liens and terrestrial liens that 
may be of practical relevance in a cruise-line bankruptcy.13 First, maritime liens arise 
by operation of law and do not require the parties’ consent as Article 9 security 
interests do.14 Second, all maritime liens other than “preferred ship mortgages”15 
are “secret liens” and do not require recordation or any form of notice filing.16 
Third, maritime liens are not extinguished by the sale of the vessel to a bona fide 

Steering... continued from page 1
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purchaser.17 Fourth, maritime liens of the same class are ranked in a “last in time, 
first in right” order of priority.18

Two final points are necessary to round out this brief discussion of the differences 
between maritime liens and non-maritime liens. First, all maritime liens19 outrank 
any non-maritime lien.20 Second, maritime liens traditionally must be perfected by 
an admiralty court proceeding in rem against the vessel.21 This second point may 
give rise to a fascinating but nettlesome constitutional question concerning the 
bankruptcy court’s authority to sell a ship free and clear of liens that was hinted at by 
Northern Pipeline Constr. Co. v. Marathon Pipe Line Co.22 and Stern v. Marshall.23 
See Part III.B, infra.

III.  Maritime Liens and the Administrative Powers of the
Estate (DIP)

The administrative powers provided by Chapter Three, Subchapter Four of the 
Bankruptcy Code afford to the debtor powers that would be unimaginable outside 
of bankruptcy. 24 The automatic stay is a “statutory injunction” that immediately 
provides a reprieve for debtors beset by dunning creditors the very instant the debtor 
files for bankruptcy.25 The trustee (or DIP in Chapter 11) has vast powers to use, 
sell, or lease the property of the estate either in the ordinary course or with the 
blessing of the bankruptcy-court judge.26 The DIP can even prime senior liens on 
property of the estate to obtain post-petition financing with the bankruptcy court’s 
blessing and limited appellate review.27 Finally, the DIP has the power to assume 
or reject “executory contracts,” and the rejection of such contracts converts the 
damages for breach of the executory contract into a pre-petition unsecured claim, 
often redounding to the benefit of the DIP by allowing it to pay dimes or pennies 
on the dollar for the actual damages caused to the counterparty by breach of the 
executory contract.28 

All of these powers—and the strategic “bargaining endowments”29 they provide the 
DIP—can be limited by the unique features of maritime liens to varying degrees.

A. The Automatic Stay and Admiralty: The In Custodia Legis Doctrine

Prior to the passage of the modern Bankruptcy Code in 1978, the first court to take 
possession of a vessel would have exclusive jurisdiction over such vessel.30 The 
in custodia legis doctrine, “based on principles of comity, is ‘a practical means of 
resolving a jurisdictional dispute between two courts with concurrent jurisdiction 
over a single res.’”31 Even after the passage of the Bankruptcy Code, bankruptcy 
courts often deferred to admiralty courts by lifting the automatic stay to allow the 
admiralty court to determine the fate of the vessel.32 In an influential bankruptcy-
court opinion following shortly after Northern Pipeline,33 the court reasoned that 
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following the in custodia legis doctrine was preferable because “only an admiralty 
court can without question deliver a vessel free and clear of all liens…it is unclear 
that a foreign jurisdiction would recognize the sale of a vessel by the Bankruptcy 
Court.”34 Some commentators have opined that the in custodia legis doctrine 
encourages a race to the courthouse.35 

A circuit split over the continued relevance of the in custodia legis doctrine has 
developed between three of the nation’s major maritime circuits.36 Briefly, the Fifth 
Circuit has sided with the bankruptcy court and sought to consolidate proceedings 
under the bankruptcy court’s jurisdiction in both Chapter 11 reorganizations and 
Chapter 7 liquidations.37 The Second Circuit has adopted a middle way—adhering to 
in custodia legis in Chapter 7 liquidations, but recognizing the need for a centralized 
proceeding in Chapter 11 reorganizations.38 Recently, the Ninth Circuit intensified 
the circuit split by holding a bankruptcy-court sale invalid because a previously 
filed in rem proceeding to enforce a maritime lien had vested the admiralty court 
with jurisdiction over the vessel.39 The court further stated that the admiralty court’s 
previously perfected jurisdiction would be respected in both a liquidation and a 
reorganization.40 This circuit split could present forum-shopping opportunities for all 
cruise-line stakeholders. See Part IV.A, infra. 

B. Section 363 Sales, Admiralty, and the Authority of Article I Judges

Section 363 sales have become a frequently used method for debtors to gain 
much-needed cash during reorganization.41 Unfortunately for maritime debtors, it 
is unclear whether bankruptcy courts possess the constitutional authority to sell a 
vessel free and clear of all liens after Stern, 564 U.S. 46242 There exists a tension 
between a long line of cases holding that only an admiralty court may administer a 
proceeding in rem against a vessel and the plain language of 28 U.S.C.A. § 157(b)
(2)(N) (West) which allows the bankruptcy court to enter final orders “approving 
the sale of property.”43 Stern, 564 U.S. 462 seems to have weighted the scales in 
admiralty’s favor, with one leading scholarly commentator explaining that:

“Until Stern, 28 U.S.C.A. § 157(b)(2)(N) provided a clear statutory basis 
to conduct sales of assets, including vessels. With Stern, however, the 
statutory framework began to crumble in that another provision of 28 
U.S.C.A. § 157(b)(2), which authorized bankruptcy courts to hear and 
determine counterclaims by the estate against persons filing claims 
against the estate, was held unconstitutional. Notwithstanding the fact 
that Congress deemed such counterclaims appropriate for adjudication 
by a bankruptcy court, the Supreme Court in Stern held that a non-
Article III bankruptcy judge, under the circumstances presented, could 
not adjudicate state law claims set forth in a counterclaim.”44 
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If cruise-lines seek to reorganize under Chapter 11, the fate of multi-hundred-million-
dollar ships and the proceeds therefrom could be decided by constitutional arcana 
of a federal-courts nerd’s dreams. See Part IV.B, infra.

C. Pesky Priorities and Priming for Post-Petition Financing

11 U.S.C.A. § 364(d) (West) allows the trustee or DIP to prime liens45 in order to 
obtain vital post-petition financing.46 In a non-maritime bankruptcy, senior lienholders 
will often be other financial institutions (or the post-petition lender itself) thus making 
negotiations over priming in order to secure post-petition financing easier for the 
DIP.47 However, in a maritime bankruptcy, senior lienholders on the debtor’s most 
valuable assets—vessels—will often be classes of lowly seamen and maritime-
tort claimants who may not necessarily possess the financial acumen or vested 
self-interest to support reorganization by accepting junior-lien status. Although the 
priority of maritime liens is not governed by statute48 or a uniform general-maritime-
law doctrine, there is “general agreement” on the rankings.49

First in priority are “custodial expenses,” i.e. those incurred while the vessel is 
in the custody of the court (in custodia legis).50 Second in priority are seaman’s 
wage claims, which have long been characterized as “’sacred liens’ entitled to 
protection ‘as long as a plank of the ship remains.’”51 Third in priority are salvage 
claims.52 Fourth in priority are maritime-tort claims for collision and personal injury.53 
Following are claims for repairs, towage, supplies, and “other necessaries.”54 And 
the lowest-ranking maritime lien is the only kind of maritime lien that a financial-
institution creditor can obtain: a preferred ship mortgage, which is outranked by any 
“preferred maritime lien” under 46 U.S.C.A. § 31326(b)(1).  

While some commentators urge policymakers to adopt the maritime approach of 
providing involuntary creditors (e.g. wage claimants and tort claimants) with priority 
over secured creditors,55 it is likely to cause headaches for the DIP in any conceivable 
cruise-line bankruptcy. See Part IV.C, infra.

D. Executory Contracts, Collective Bargaining, and Wage Priority

The power of the trustee or DIP to reject executory contracts and then pay only 
dimes or pennies on the dollar for the actual damages caused by such breach has 
been an object of fascination among bankruptcy scholars for many decades.56 The 
priority of maritime liens generally, and seaman’s wage claims in particular, may 
make rejecting collective-bargaining agreements a less-useful tool for maritime 
debtors to reduce overhead while restructuring. 

Ordinarily, were an employer to reject a collective-bargaining agreement, the 
employees’ damages for breach would become a pre-petition unsecured claim with 
low priority under the operation of 11 U.S.C.A. § 365(g) (West).57 However, because 
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bankruptcy courts apply the priority rules provided by the underlying substantive 
law (usually state law, but federal maritime law, here) and because federal maritime 
law grants seamen’s wages priority over all but custodial fees, rejecting a maritime 
collective-bargaining agreement may not benefit the DIP nearly as much as usual.58

IV. Potential Implications from the Uniqueness of Maritime Liens
A.  Choosing the Bankruptcy Venue—Revenge of the Sovereign-

Selection Clause?

The circuit split between the Second, Fifth, and Ninth Circuits over the continuing 
vitality of the in custodia legis doctrine, see Part III.A, supra, should be highly 
consequential for at least four classes of stakeholders: (1) the cruise-line DIP, (2) 
seamen with wage claims only, (3) seamen with wage claims, personal-injury/
wrongful-death claims, and maintenance-and-cure-claims,59 and (4) passengers 
with personal-injury/wrongful-death claims.  

The cruise-line DIP will want to select a bankruptcy venue in the Fifth Circuit and 
would likely not mind venue in the Second Circuit.60 However, the DIP should certainly 
be wary of filing in the Ninth Circuit. A Ninth Circuit bankruptcy court or bankruptcy 
appellate panel (BAP) would likely follow the binding precedent of Barnes v. Sea 
Hawaii Rafting, LLC61 and abstain from exercising jurisdiction over a vessel that was 
already arrested by an admiralty court. 

Even though the cruise-line debtor may select the bankruptcy venue, a difficult 
issue might be presented if the wage claimants and/or maritime-tort claimants were 
to arrest a multi-hundred-million-dollar mega-vessel in a district court in the Ninth 
Circuit before the filing of the bankruptcy petition. Say, the cruise-line debtor had 
filed in the Southern District of Texas, for instance, and that maritime-tort claimants 
had already arrested a mega-vessel in the Central District of California, would the 
federal court in California be able to skirt binding precedent to release the vessel 
and add to the bankruptcy estate in order to facilitate the smooth reorganization 
of the DIP? Or would the admiralty court maintain possession of the vessel and 
the case, and divvy up the proceeds among the maritime-tort claimants, and the 
notified creditors, in a Rule F Limitation of Liability Action? The uncertainty leads 
to one certain course of action for the cruise-lines: do not sail allegedly offending 
vessels into the Ninth Circuit’s jurisdiction until you have decided whether Chapter 
11 reorganization will be necessary to sort your affairs. 

For the wage and maritime-tort claimants the calculus is precisely the inverse. They 
will want to seek the Ninth Circuit. A recent case involving a “sovereign-selection 
clause”62 in California state court suggests that preferred-maritime-lienholders may be 
able to ask the admiralty court in the Central District of California to take constructive 
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possession of certain cruise-line mega-vessels residing outside the district court’s 
physical jurisdiction.63 In Korman, 32 Cal. App. 5th 206, the plaintiff argued that the 
forum-selection clause violated the saving-to-suitors clause64 by mandating that only 
the federal courts of the Central District of California had jurisdiction to hear any case 
arising under the contract.65 This kind of a forum-selection clause, one that specifies 
that only the federal or state courts within a certain location may hear cases arising 
from the contract, is called a “sovereign-selection clause,”66 but the California appellate 
court held that this sovereign-selection clause did not violate the plaintiff’s saving-to-
suitor-clause rights.67 Moreover, the court held that “federal admiralty law” constituted 
the rules of decision for this case,68 thus even though this is a state-court case it has 
persuasive precedential value for federal admiralty courts. 

Maritime-tort claimants have a colorable argument that, under their employment 
contracts or passenger tickets,69 the only competent jurisdiction to decide the liability 
of the ship or the cruise-line in personam would be the federal admiralty court in the 
Central District of California. It may be shrewd for maritime-tort counsel to bring a 
case in rem against an offending vessel70 although it be outside the Central District 
of California’s physical jurisdiction. The Central District of California could make 
a declaratory judgment that, under the parties’ contract and the pro-enforcement 
stance of the general maritime law toward forum-selection clauses since Carnival 
Cruise Lines v. Shute,71 the forum-selection clause is valid, and it is the only court 
competent to hear the in rem proceeding. Could the Central District of California 
then issue an injunction against the cruise-line to navigate the allegedly offending 
vessel into its physical jurisdiction so that it may properly arrest the vessel under 
the time-honored tradition of federal maritime law? Given the enormous value of 
cruise-line mega-vessels and the leverage that an arrest in a Ninth Circuit district 
court would give to maritime-tort claimants, a petition for a declaratory judgment 
and injunction from the Central District of California is likely a gamble worth taking 
for plaintiff’s counsel. 

B. Constitutional Attack on § 363 Sales of Vessels

Assuming that a cruise-line debtor successfully wrangles all its collateral into a 
friendly bankruptcy venue, disgruntled claimants will still have a potent weapon to 
scuttle any reorganization they disfavor: the colorable constitutional attack on the 
“final order” of a § 363 sale after the Supreme Court’s holding in Stern v. Marshall. 
See Part III.B, supra. Under Stern’s reasoning—that allowing non-life-tenured, non-
salary-protected Article I judges to wield the great power of issuing final orders would 
erode the authority of the Judicial Branch72—how could the sale of a five-hundred-
million-dollar ship by the bankruptcy judge be any less a threat to the separation of 
powers than the bankruptcy court adjudicating Anna Nicole Smith’s four-hundred-
million-dollar, state-law counterclaim against Pierce Marshall? 
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Indeed, the argument for vesting the in rem proceeding against an allegedly offending 
vessel in the exclusive jurisdiction of an Article III judge sitting in admiralty seems 
even stronger. After all, the constitutional structure embodied in Article III should be 
much more offended by an Article I judge finally deciding federal-maritime claims than 
an Article I judge finally deciding state-law counterclaims, which an Article III judge 
could only properly adjudicate in a case of diversity or supplemental jurisdiction. The 
Constitution itself vests the federal courts with admiralty and maritime jurisdiction,73 
unlike the jurisdiction to hear state-law tort counterclaims in Stern. Moreover, the in 
rem proceeding to enforce a maritime lien is vested exclusively in admiralty courts 
under 28 U.S.C.A. § 1333 and long tradition.74

Still, the necessity of speed and decisiveness may outweigh doctrinal niceties in a 
fast-moving, multi-billion-dollar Chapter 11 reorganization.75 One must remember 
that the dispute between Anna Nicole Smith and Pierce Marshall did not concern 
thousands of other stakeholders. While potential cruise-line debtors have reason 
to hope that a bankruptcy judge will rule pragmatically on the constitutional issue, 
if the vessel will not be able to travel and produce revenue for the DIP because of 
a public-health directive or other “social-distancing measures,” is there really such 
great necessity to hurry a § 363 sale or other final order? Would there not be plenty 
of time to refer the constitutional question up the chain on interlocutory appeal? 

C.  Could Spiteful Seamen or Passengers Scuttle Post-Petition
Financing?

Under the unique system of maritime-lien priority, any preferred ship mortgage given 
to a lender to secure financing will always be outranked by a preferred maritime lien. 
See Part II, supra. Thus, seamen’s wage claims and maritime-tort claims will have 
priority over any potential post-petition lender. In the event that allegedly offending 
vessels need to be used as collateral in order to entice lenders to extend post-
petition credit, seamen and passengers will have unusual leverage relative to non-
maritime employees and tort victims. Under 11 U.S.C.A. § 364(d), in order to prime a 
lien on property of the estate, the trustee (DIP) must prove that the senior lienholders 
will receive “adequate protection.” Adequate protection is defined by example in 
11 U.S.C.A. § 361, and it is a central concept for understanding the administrative 
powers of the estate. Adequate protection consists of lump-sum or periodic cash 
payments and additional or replacement liens on property of the estate.76

Non-maritime employees and tort claimants would be unsecured creditors in an 
“ordinary” (non-maritime) bankruptcy. Thus, the DIP would not need to worry about 
these creditor classes very much in trying to obtain post-petition financing—their 
claims would not encumber any of the estate’s valuable collateral. In a maritime 
bankruptcy, and particularly in a cruise-line bankruptcy where multi-hundred-million-
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dollar floating-palaces would constitute the lion’s share of the debtor’s collateral, the 
priority of preferred-maritime lienholders is likely to prevent the DIP from obtaining 
post-petition financing at comparable interest rates to those of a non-maritime 
debtor with similarly valuable collateral and future business prospects. 

If seamen or passengers are unhappy with their fate or with their share of the pie 
in bankruptcy, interfering with the DIP’s attempts to obtain post-petition financing 
would be a way to harass their real or perceived enemies.

V. Conclusion
A brief article by a fledgling legal mind could not hope to broach, let alone fully 
analyze, all of the fascinating legal issues that form such a helpful diversion in these 
uncertain and frightening times. As the tide of care-free prosperity that has blessed 
this nation and many lands across the world ebbs, it is likely that legal issues 
attending maritime bankruptcies—specifically cruise-line bankruptcies—will rise in 
prominence and importance. Hopefully, this Article serves as a useful opening in the 
strategic discussion that should be occurring between all cruise-line stakeholders 
and their counsel. 
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46  See note 24, supra, WARRen eT AL. at 435 (“Although the Code can do a great deal for debtors in trouble, it cannot magically produce cash, and so typically the debtor 
must find a lender who is willing to make new infusions in order for the business to survive.”). 

47  See id. (“The first place a debtor goes knocking is its current lenders”).

48  The Commercial Instruments and Federal Maritime Lien Act (CIMLA) 46 U.S.C.A. § 31301-31343 is the primary statute, but “[i]t is not a comprehensive code of 
maritime lien law.” RobeRTson eT AL., Id. at 414. 46 U.S.C.A. § 31326(b)(1) provides the only clear statutory command regarding priority: all preferred maritime liens outrank 
any preferred ship mortgage, and all preferred ship mortgages outrank anything but preferred maritime liens. In other words, (1) preferred maritime liens, (2) preferred ship 
mortgages, (3) all other liens. Still, there remains very little authoritative guidance for how to rank preferred maritime liens against one another. 

49  GRAnT GiLmoRe & chARLes bLAck, LAW oF ADmiRALTy, § 9-61, at 737 (2d ed. 1975). See also Weil, note 20, Id. at 206–207. 

50  The Poznan, 274 U.S. 117, 121, 47 S. Ct. 482, 71 L. Ed. 955 (1927). Interestingly, in a case decided only six months after The Poznan, the District of Maryland allowed 
seaman’s wage claims and a salvage claim to have priority over custodial wharfage fees in direct contravention of the Supreme Court’s holding. The William Leishear, 21 
F.2d 862 (D. Md. 1927). This case underscores the informality of the maritime-lien-ranking exercise in admiralty courts. As Profs. Gilmore and Black stated, “Any branch
of the law that is administered at the trial level, with infrequent appellate review, is apt to become highly flexible and the law of lien priorities is no exception…Nine times
out of ten, what seems fair to the trial judge will be the law of the case for all time.” See note 43, Id. at 736. 

51  ZP Chandon, 889 F.2d at 238 (quoting The John G. Stevens, 170 U.S. at 119). The John G. Stevens at the turn of the twentieth century remains the Supreme Court’s 
most-recent statement on the ranking of maritime liens. RobeRTson eT AL., supra, note [] at 421.

52  Salvage claims are unlikely to be important in a cruise-line bankruptcy unless something similar to the Costa Concordia disaster occurs again and precipitates a 
bankruptcy. See Thomas A. Dickerson, Justice Thomas A. Dickerson, The Cruise Passenger’s Rights and Remedies 2014: The Costa Concordia Disaster: One Year 
Later, Many More Incidents Both on Board Megaships and During Risky Shore Excursions, 38 Tul. Mar. L.J. 515, 518–19 (2014) (Justice Dickerson discussing the allision 
and stranding of the Costa Concordia upon a rock off the Tuscan Coast). 

53  See note 49, supra, GiLmoRe & bLAck at 739-40. 

54  Id. at 740–41. 

55  See generally, e.g., Kristen van de Biezenbos, Kristen van de Biezenbos, A Sea Change in Creditor Priorities, 48 U. Mich. J.L. Reform 595 (2015). 

56  See e.g. Jay L. Westbrook, Jay Lawrence Westbrook, A Functional Analysis of Executory Contracts, 74 Minn. L. Rev. 227 (1989), Vern Countryman, Executory 
Contracts in Bankruptcy: Part I, 57 Minn. L. Rev. 439 (1974).  

57  See e.g. note 24 supra, WARRen eT AL. at 379 (“Some decry [Chapter 11’s] use as a union buster because the DIP is given power to abrogate collective bargaining 
agreements that would be forbidden outside of chapter 11”). 

58  The bankruptcy court could view the claim to future wages as seaman’s wages or perhaps might view the claim as an unsecured contractual obligation to pay future 
wages not yet earned and therefore deny priority. Nevertheless, this is an issue that must be flagged because the result is not nearly as obvious as it would be in the case 
of a non-maritime bankruptcy. 

59  The seamen classes are likely to have aligned incentives in most scenarios, but if the maritime-tort claims exceeded the value of the estate their interests could diverge. 

60  After all, the Second Circuit seems virtually certain to rule in favor of the bankruptcy court’s jurisdiction in a Chapter 11 reorganization after In re Millennium 
Seacarriers, Inc., note 36, supra. 

61  Note 39, supra. 

62  A forum-selection clause that requires the parties not only to litigate within a certain state, but within only the federal or state courts within that state. Dickerson, note 
52 Id. at 565. 

63  Korman v. Princess Cruise Lines, Ltd., 32 Cal. App. 5th 206, 243 Cal. Rptr. 3d 668 (2019). 

64 See 28 U.S.C.A. § 1333(1) (West). The saving-to-suitors clause saves to maritime suitors all common-law remedies to which they are otherwise entitled. This has 
traditionally been interpreted as allowing maritime suitors to bring their claims in state courts, primarily for the purpose of securing a jury trial. See generally e.g. Romero 
v. Int’l Terminal Operating Co., 358 U.S. 354, 79 S. Ct. 468, 3 L. Ed. 2d 368 (1959) and Lewis v. Lewis & Clark Marine, Inc., 531 U.S. 438, 121 S. Ct. 993, 148 L. Ed. 2d
931 (2001). 

65  Korman, 243 Cal. Rptr. 3d at 678–680. 

66  See note 62, supra.

67  Id. at 681. 

68  Id. at 676.

69  Assuming that the forum-selection clauses in these two types of contracts are the same and that nothing has changed with Princess Cruise Lines’ contracting practices 
since the Korman, 32 Cal. App. 5th 206 decision was handed down.

70  It may be better yet to style the action as a declaratory-judgment action against the cruise line in personam.

71  Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 111 S. Ct. 1522, 113 L. Ed. 2d 622 (1991).

72  Stern, 564 U.S. at 502–503. 

73  U.S. Const. art. III, § 2, cl. 3. 

74  See e.g. The Moses Taylor, 71 U.S. 411. 

75  Cf. WARRen eT AL., note 24 Id. at 368 (“The drafters of Chapter 11, and the judges and lawyers that apply it, have a strong practical streak.”). 

76  11 U.S.C.A. § 361(1) and (2). 11 U.S.C.A. § 361(3) provides for “other relief” as a base-covering catch-all, but in practice adequate protection always consists of cash 
or liens. 

www.americanbar.org/tips
https://www.westlaw.com/Document/I62a3f4479d8811e0a34df17ea74c323f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NAFAAD990049611E0A89FB3F2328B1AC5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib47a2185b5f811d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_414
https://www.westlaw.com/Document/NFDD0B750815C11DBB64CF51D9AA291DF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If2480e529cc111d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_206
https://www.westlaw.com/Document/I19321e8c9cbc11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_121
https://www.westlaw.com/Document/I8a4e4411546711d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8a4e4411546711d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If2480e529cc111d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_470_736
https://www.westlaw.com/Document/I46c0a5a6971811d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_238
https://www.westlaw.com/Document/I5e3436729ca411d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_119
https://www.westlaw.com/Document/Ic794ab1200ef11e498db8b09b4f043e0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_1567_518
https://www.westlaw.com/Document/Ic794ab1200ef11e498db8b09b4f043e0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_1567_518
https://www.westlaw.com/Document/If2480e529cc111d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_470_740
https://www.westlaw.com/Document/I8770759af9f711e498db8b09b4f043e0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibb9b643136e711db8382aef8d8e33c97/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I75ae46a0f80911d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0ddeee2030ad11e987fd8441446aa305/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCB827150A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I178a9e759c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I178a9e759c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I31923a1a9c2511d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I31923a1a9c2511d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0ddeee2030ad11e987fd8441446aa305/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7047_678
https://www.westlaw.com/Document/I0ddeee2030ad11e987fd8441446aa305/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7047_681
https://www.westlaw.com/Document/I0ddeee2030ad11e987fd8441446aa305/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7047_676
https://www.westlaw.com/Document/I0ddeee2030ad11e987fd8441446aa305/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I862fe6149c9011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I62a3f4479d8811e0a34df17ea74c323f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_502
https://www.westlaw.com/Document/N9EE4F6E09DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib47a2185b5f811d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2d68eb9cf81611d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_431_368
https://www.westlaw.com/Document/N379ECFA0A06711D8A63DAA9EBCE8FE5A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N379ECFA0A06711D8A63DAA9EBCE8FE5A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


28americanbar.org/tips

Summer 2020Admiralty and Maritime Law

www.americanbar.org/tips
http://ambar.org/tips


29americanbar.org/tips

Summer 2020Admiralty and Maritime Law

framed climate change as a “threat multiplier,” meaning that climate change 
impacts exacerbate worldwide stressors that already promote terrorist activity 
and violence, such as poverty, environmental degradation, political instability, and 
social tensions.13 Additionally, climate change “presents risks to three elements of 
military effectiveness: readiness, operations, and strategy.”14 Initially viewed as an 
“emergent threat” due to worldwide increasing humanitarian crises that might require 
the military to support civil authorities, climate change has grown to pose even 
greater challenges to the military.15 As the first Secretary of Defense to formulate 
the military’s climate change adaptation strategy, Chuck Hagel summarized these 
projected operational challenges:

The military could be called upon more often to support civil authorities, 
and provide humanitarian assistance and disaster relief in the face 
of more frequent and more intense natural disasters. Our coastal 
installations are vulnerable to rising sea levels and increased flooding, 
while droughts, wildfires, and more extreme temperatures could 
threaten many of our training activities. Our supply chains could be 
impacted, and we will need to ensure our critical equipment works 
under more extreme weather conditions. Weather has always affected 
military operations, and as the climate changes, the way we execute 
operations may be altered or constrained.16

Thus, the projected impacts of climate change are anticipated to stress the military for 
years to come.17 Although the military may face unique climate change challenges, 
it “also possess[es] unique advantages in the realm of climate change adaptation…
due to its developing expertise, the possibility of the military’s enormous influence 
in the realm of climate change adaptation should be recognized and embraced.”18

II.  National policies direct the military to plan for and adapt to 
climate change

“…[C]limate change constitutes a serious threat to global security, an im-
mediate risk to our national security… it will impact how our military defends 
our country… and we need to act now.”  – President Barack Obama19

The National Defense Authorization Act for Fiscal Year (FY) 2008 was the first time 
that Congress directed the Department of Defense to include climate change as a 
national security risk in its next national security and national defense strategies.20 

Specifically, these strategies were to:

include guidance for military planners to assess the risks of projected 
climate change to current and future mission of the armed forces; to 

On Thin Ice... continued from page 12
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update defense plans based on these assessments, including working 
with allies and partners to incorporate climate mitigation strategies, 
capacity building, and relevant research and development; and to 
develop the capabilities needed to reduce future impacts.21

Furthermore, Congress also directed the Department of Defense in its next 
quadrennial defense review to “examine the capabilities of the armed forces to 
respond to the consequences of climate change, in particular, preparedness for 
natural disasters from extreme weather events and other missions the armed forces 
may be asked to support inside the United States and overseas.”22 Climate change 
was included in subsequent versions of these documents as well. However, in 2018, 
the Quadrennial Defense Review was replaced by the classified National Defense 
Strategy; the unclassified summary fails to mention climate change.23

Similarly, the Department of Homeland Security addresses the homeland security 
risks of climate change in its National Strategy for Homeland Security Strategy24 
and Quadrennial Homeland Security Review,25 though it is not mandated to do so. 
The most recent version of the Quadrennial Homeland Security Review considers 
the abrupt or rapid impacts of climate change to be a “potential black swan”—a low- 
probability, high-consequence event “that could materially change our assessment 
of overall homeland security risk and priorities over the next five years.”26

In addition to including climate change security threats in their statutorily mandated 
strategic review processes, the Departments of Defense and Homeland Security 
each issued a climate change adaptation roadmap in 2012 pursuant to Executive 
Order 13514.27 The roadmaps identify and plan for managing short- term and 
long-term climate change risks, such as sea level rise, extreme weather events, 
and drought.28

U.S. and naval Arctic strategies and implementation plans reflect 
heightened concern of climate change threats to national interests in 
the region

Even before higher level climate change policy was put into place, the Navy, 
Coast Guard, and Marine Corps released A Cooperative Strategy for 21st Century 
Seapower—also known as the “Maritime Strategy”29— which states: “Climate 
change is gradually opening up the waters of the Arctic, not only to new resource 
development, but also to new shipping routes that may reshape the global transport 
system. While these opportunities offer potential for growth, they are potential sources 
of competition and conflict for access and natural resources.”30 Foreshadowing 
potential national security implications—addressed further in Part IV—this strategy 
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set the foundation for Arctic climate change adaptation challenges facing the sea 
services into the next decade and beyond.

Additionally, the growing concern over the unique climate change impacts to national 
security in the Arctic prompted the United States government to adopt additional 
policies, plans, and strategies focusing on this region. In fact:

Russia’s dramatic planting of a titanium flag on the Arctic Ocean 
sea bottom at the North Pole in 2007 prompted a U.S. policy review 
resulting in National Security Presidential Directive-66/Homeland 
Security Presidential Directive-25 [NSPD-66/HSPD-25], and raised the 
possibility that Arctic issues will require national security attention from 
U.S. naval forces in the future.31

Among the considerations informing this directive are climate change effects and 
increased activity in Arctic waters.32 This directive thus established a national 
Arctic policy declaring that the United States has compelling interests in the region 
requiring protection. With specialized expertise, ability, and historical presence to 
meet maritime domain awareness requirements33 and to recognize and respond 
to any potential security threats to the United States in this dynamic maritime 
environment, the Coast Guard and Navy are uniquely situated to shape climate 
change efforts in the region.34

Building on NSPD-66/HSPD-25 that same year, the Navy chartered the Navy 
Task Force Climate Change (NTFCC) to develop an Arctic roadmap “to promote 
maritime security and naval readiness in a changing Arctic.”35 In fact, the NTFCC 
charter declared that because the United States is an Arctic nation with strategic 
interests in a primarily maritime environment, “the Navy must consider the Arctic 
and climate change in its future policy, strategy, force structure, and investments.”36 
Thus, in 2009 the Navy released its Arctic Roadmap, which served primarily as an 
assessment of the evolving Arctic situation rather than as an operations guide.37 
The Navy then updated the roadmap in 2014 to serve as the implementation plan,38 
mainly focusing on adaptation actions the Navy should take through 2020.39

A key partner of the Navy, the Coast Guard similarly developed a task force to study 
operational challenges and capabilities to execute its missions in the Arctic in light of 
changes in sea-ice cover.40 Yielding three volumes of reports,41 this study formed the 
basis of the Coast Guard’s Polar Icebreaker Acquisition Program that began in 2013 
to recapitalize its polar icebreaker fleet. This program is discussed more in Part V.

Both the Navy and Coast Guard’s efforts to assess climate change challenges in 
the Arctic occurred before any higher-level Arctic strategy or implementation plan 
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was issued. In 2013, the White House, Department of Defense, and Coast Guard 
issued their respective Arctic strategies, all with essentially the same objectives: to 
protect national interests, support safety and responsible stewardship, and promote 
international cooperation in a rapidly changing environment brought on by climate 
change.42 These entities subsequently issued an implementation plan for executing 
their strategies.43

III.  Global climate change is causing significant melting of
Arctic sea ice

“I agree that the effects of a changing climate — such as increased 
maritime access to the Arctic, rising sea levels… — impact our security 
situation. I will ensure … that we are prepared to address the effects 
of a changing climate on our threat assessments, resources, and 
readiness.”  – Secretary of Defense James Mattis44

Although global climate change has all but disappeared from the most recent 
military strategic documents, the defense and homeland security communities 
continue to recognize and pay special attention to the national security implications 
of changing environmental conditions in the Arctic. Global climate change is altering 
the Arctic environment in dramatic and unprecedented ways. The United Nations 
Environment Programme has reported that the rate of overall Arctic temperature 
increases is almost twice the rate as the rest of the world.45 As a result, record ocean 
temperatures have been a factor in the decline of sea-ice levels.46 For instance, 
scientists noted in 2017 that the Arctic’s minimum sea-ice limit has been declining 
13.5 percent per decade since 1979,47 with summer sea ice receding more quickly 
than winter sea ice.48 Furthermore, the twelve lowest recordings of September sea-
ice coverage—the time of year when the minimum amount of sea-ice coverage in 
the Arctic occurs—all have happened in the past twelve years.49 At this rate, Arctic 
sea ice is likely to recede periodically in late summers, thus permitting “ice-free” 
access, anywhere from 203050 to 2040.51

IV.  National and homeland security implications of Arctic climate
change for U.S. naval forces

“All of us, working together, can help Americans understand that it is 
not just about the Arctic, but it is about our Arctic – the American Arctic 
– and whether the United States wants to be a leader in the region
or cede that position to other Arctic, and more importantly, non-Arctic,
nations.”   – Michael Pawlowski52
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One of the primary effects of Arctic climate change for which the Coast Guard and 
Navy must plan is the creation of “blue water,” meaning that warming Arctic waters have 
created enough ice melt to open up new shipping lanes.53 Old ice, which is multiyear 
ice that has formed after first-year ice endures the summer melt season,54 is quickly 
disappearing in the central Arctic Ocean and being replaced by softer and thinner first-
year ice55 that is more fragile and regionally variable.56 Old ice “has been a traditional 
barrier to shipping and human activity,”57  even stopping powerful icebreakers in their 
tracks.58   Creation of “blue water” causes concern for the Coast Guard and Navy 
because human activity in the region is growing. In particular, the nascence of blue 
water is expected to contribute to expanding opportunities for economic ventures “by 
those seeking access to the region’s abundant resources and trade routes,”59 notably 
in oil, gas, and mineral exploration and extraction; tourism; and commercial shipping 
and fishing.60 The complex web of these maritime activities brings with it a host of 
national and homeland security implications for U.S. naval forces.

Maritime traffic related to commercial shipping and fishing, tourism, 
and natural resource exploration is expected to increase in the Arctic 
as decreasing coverage of sea ice creates more open water

Expansion of open water in three trans-Arctic routes—Northwest Passage, Northern 
Sea Route, and Transpolar Route—is one significant result of decreasing sea-ice 
coverage.61 Consequently, the region has seen, and is expected to continue seeing, 
growing maritime activity related to commercial shipping and fishing, tourism, and 
energy and mineral exploration.62 Sailing between the trading blocs of Asian ports 
and Northern Europe through the Arctic, for example, could be reduced by 40 
percent with sizeable cost savings in fuel and emissions.63 Additionally, delivering 
goods between countries in Asia and North America using one of these routes could 
save shippers many travel days and thousands of miles.64

Despite the potential for reduced transit length across the Arctic, most commercial 
vessel traffic currently is regional.65 From 2011 to 2013, commercial shipping transits 
through the Northern Sea Route increased from forty-one to seventy-one, though 
the number of transits has decreased since then.66 However, commercial cross-
transit through Arctic waters is expected to increase over the next ten years.67 For 
example, in the Bering Strait, vessel transits increased from about 220 in 2008 to 
about 540 in 2015, and Coast Guard officials expect this number to grow yearly.68 
Additionally, the first-ever commercial transit of the Northwest Passage took place in 
2013 when a Danish-owned cargo ship carrying coal sailed through the area north of 
Canada.69 Furthermore, “Cruise companies have shown a small but growing interest 
in the Arctic, with one to four vessels crossing the NWP [Northwest Passage] each 
year…but it is unclear how that growth will change in the coming decade.”70
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In addition to opening new avenues of maritime transit, warming Arctic waters 
open the potential for commercial fishing and hydrocarbon and mineral exploration. 
Although a moratorium on commercial fishing exists currently in the U.S. Arctic,71 
“…moratoriums on fishing could be in flux as fish stocks alter their paths with climate 
change.”72 Warming waters and retreat of polar ice may affect the range, migration, 
productivity, and availability of certain fish stocks,73 and in fact Coast Guard enquiry 
has noted that fish stocks have begun migrating further north.74 Likewise, more open 
water expands access to sizeable new fishing areas, which might be susceptible to 
overfishing75 and illegal fishing.76

In addition to potential commercial fishing activity, exploration and extraction of oil, gas, 
and minerals is expected to grow in the Arctic as sea ice continues to thaw, expanding 
the possibility of discovering these resources.77 Enlargement of an ice-free ocean in 
the summer may allow offshore Arctic drilling to continue, as well as possibly allow 
ships towing seismic arrays to explore offshore areas with fewer possible collisions 
with ice floes, over a longer time period.78 Coupled with improved waterway access 
are promising estimates of undiscovered oil, gas, and minerals that have heightened 
interest in exploring the area.79 A 2008 U.S. Geological Survey report stated that 
the “extensive Arctic continental shelves may constitute the geographically largest 
unexplored prospective area for petroleum remaining on Earth” and “estimated that 
90 billion barrels of oil, nearly 1,700 trillion cubic feet of natural gas, and 44 billion 
barrels of natural gas liquids may remain to be discovered in the Arctic.”80 These 
prospects thus correlate to approximately thirty percent of the world’s undiscovered 
natural gas and thirteen percent of the world’s undiscovered oil.81 As these numbers 
relate to the U.S. portion of the Arctic, more than 1 billion acres of the outer continental 
shelf are estimated to contain “undiscovered, technically recoverable resources of 
approximately 27 billion barrels of oil and 131 trillion cubic feet of natural gas (although 
not all of these resources may be economically viable to recover).”82 Moreover, the 
Arctic is anticipated to contain approximately $1 trillion worth of minerals including 
gold, zinc, nickel, and platinum.83

However, even with environmental changes and growing interest in the Arctic, the 
region still retains “enduring characteristics” that present risks to surface navigation 
and exploration, such as unpredictable sea ice movement that could trap or damage 
ships.84 In fact, “the Navy predicts that access to the Northwest Passage will continue 
to remain limited in the near- and mid-term with an estimated 5 weeks of open 
water periods beginning in the 2030s.”85 As a result of such dangerous conditions, 
the United States needs to be more prepared to respond to emergencies,86 such 
as search and rescue (SAR) and oil spill response.87 “The scale of this increasing 
activity may be minor today and seemingly slow to build, but it still holds implications 
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for the maritime services: according to some experts, the worst-case logistical and 
operational challenge for the Coast Guard in the Arctic is a large-scale rescue 
mission.”88 Of particular concern is the possibility that cruise ships will experience 
problems and require assistance not only with the vessels but also with their 
passengers.89

In addition to SAR, the Coast Guard is the primary federal responder to oil spills in 
the region.90 Cruise ships, vessels engaged in trade, and hydrocarbon exploration all 
increase the risk of oil pollution occurring and requiring a Coast Guard response.91 
Depending on the location of either a SAR or oil pollution incident, Coast Guard 
aircraft or cutters could take hours, days, or weeks to reach the site.92 This poses a 
problem for oil spills in particular because oil behavior in cold and icy environments is 
not well understood, response strategies still are developing, and the nearest Coast 
Guard pre-staged deployable cleanup equipment is located in Anchorage.93 As 
seen with the 1989 Exxon Valdez oil spill, this type of pollution can have devastating 
consequences for Arctic species and ecosystems.94

Tensions among Arctic and non-Arctic nations claiming sovereign 
interests in the region could rise in the future

As the previous section demonstrated, Arctic waters gradually are becoming more 
accessible for maritime transit and resource development due to climate change. 
Both Arctic and non-Arctic nations realize the region’s growing potential for economic 
opportunities.95 Within the next few decades, these opportunities likely will be a 
foundation of competition and conflict for the right to use shipping lanes and recover 
natural resources.96

Although the likelihood of conflict is low presently, “the long-term geopolitical 
situation is complex, nuanced, and uncertain,”97 and future disagreements over 
trade routes, fishing, and hydrocarbon exploration are possible.98 Even non-Arctic 
stakeholders, such as China, are contributing to this tension with their interest in the 
region’s expanding sea routes and wealth of natural resources, including oil, gas, 
minerals, and fisheries.99 China, in fact, “sees the Arctic as free from international 
boundaries”100 and believes that Arctic natural resources are “common heritage of 
all humankind.”101 As a result, China may challenge Arctic nations in the future with 
regard to guarding their own interests in the Arctic.”102 Additionally, disputes over legal 
title to oil and gas reservoirs are a source of low-level conflict that could escalate.103 
For instance, “Though some may warn of Russian escalation in the Arctic, a 
majority of experts assess that the probability of energy-related Arctic conflict is low 
because the majority of resources are clearly within the EEZ of respective littoral 
Arctic states.”104 However, the central Arctic Ocean contains some gray areas where 
hydrocarbon reserves are not delineated clearly, thus serving as a possible source 
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of conflict.105 Furthermore, jurisdictional disputes over the legal status of parts of 
Arctic waters remain controversial and could continue as baselines change with 
sea-ice retreat.106 Russia, for instance, claims part of the Northern Sea Route as its 
internal waters, whereas the United States considers it to be international waters.107

Traditional security threats have the capacity to grow in the thawing 
Arctic environment

Lastly, creation of additional open water in the Arctic yields potential for growing 
traditional threats to national and homeland security.108 First, increased accessibility 
to land from water could appeal to drug runners, illegal immigrants, and terrorists 
smuggling in guns or weapons of mass destruction.109 Second, the region “is at 
risk of becoming a military flashpoint,”110 especially as Russia continues building 
up its military capabilities and operations as a means of staking its claim to Arctic 
oil, gas, and fisheries.111 Third, blue water could favor “destabilization of the global 
nuclear balance,” primarily between the nuclear superpowers of the United States 
and Russia.112

Together, then, increased maritime activity and vying sovereignty claims as a result 
of the Arctic’s changing climate have ramifications for the Coast Guard and Navy 
to safeguard the fundamental national and homeland security concerns in maritime 
presence and security operations, and freedom of navigation.113 These implications 
thus “lead to a need for a greater U.S. military and homeland security presence 
in the Arctic,”114 requiring the naval services to be prepared to protect sovereign 
interests and prevent conflict in the region.115

V.  Arctic ice melt requires increased polar icebreaking 
capabilities to protect national interests

“In the Arctic region, presence equals influence. The truth is, if we aren’t 
present, if we don’t know the environment today, our competitors will.”   
    – Admiral Karl L. Schultz116

Although strategies and implementation plans are in place, the Coast Guard and 
Navy have taken little action to operationalize them, that is, to expand their presence 
in the Arctic.117 The sea services have recognized that as Arctic ice continues to 
recede, it opens up potential new operating ranges requiring year- round patrols.118 

Due to their design limitations, Navy surface ships are capable of maneuvering and 
operating only up to the “marginal ice zone”119 in the Arctic.120 Coast Guard polar 
icebreakers, which are high endurance cutters121 engineered specifically for open-
water icebreaking, are vital naval force capabilities that provide the only guaranteed 
surface access in the Arctic and supplement military submarine and air assets.122
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Originally the Navy’s responsibility, polar icebreaking missions were transferred to 
the Coast Guard in 1965.123 The Coast Guard is designated as the lead agency, 
with Department of Defense support, to advance U.S. security interests in the 
changing Arctic by “[e]nsur[ing] the United States maintains icebreaking and ice- 
strengthened ship capability with sufficient capacity to project a sovereign U.S. 
maritime presence…”124 Polar icebreakers, thus, are key instruments for establishing 
“maritime presence and maritime security operations, homeland security, asserting 
a more active and influential presence, and exercising control over the U.S. EEZ, 
the continental shelf, and the contiguous zone.”125 U.S. naval forces, however, have 
fallen short in maintaining a sufficient and capable polar icebreaker fleet.126

The nation’s icebreaker inventory and capability status are insufficient 
to achieve current and future Arctic security mission objectives

The Coast Guard’s polar icebreaking fleet is composed of two heavy polar icebreakers, 
the sister ships Polar Star and Polar Sea, and one medium polar icebreaker, the 
Healy.127 Only the Polar Star and Healy currently are active.128 Commissioned in the 
late-1970s, the Polar Sea and Polar Star are past their designed 30-year service 
life.129 The Polar Sea has been out of service since 2010 due to a catastrophic 
engine failure and presently serves as a spare parts donor to the Polar Star.130 
Should the Polar Star suffer the same casualty, it has no self-rescue capability131 
and would have to rely on foreign icebreaker assistance.132 During the 2018 and 
2019 icebreaking seasons, the Polar Star experienced fire, as well as mechanical 
and electrical failures, illustrating that age is taking a toll on the cutter.133 Replacing 
parts to keep the cutter operational is challenging because either they no longer are 
made or they have been stripped from the Polar Sea, requiring the Coast Guard to 
scour alternate sources, such as eBay.134

With only one operational heavy polar icebreaker, the Coast Guard lacks Arctic 
maritime domain awareness.135 National and homeland security experts thus have 
expressed concern that current and anticipated national security concerns in the 
Arctic are at risk without an expanded icebreaker fleet.136   2007 National Research 
Council report, for example, concluded that the United States needs a minimum of 
three polar icebreakers to meet the nation’s current defense, security, sovereignty, 
economic, and scientific requirements in the polar regions, and it anticipated that the 
number would increase as climate change facilitated greater activity in the Arctic.137 
For instance, the Coast Guard does not have sufficient icebreaker capability to 
access remote areas where an oil spill may occur.138 Moreover, in 2009, Admiral 
Thad Allen testified that a minimum of three, but ideally six, cutters would constitute 
an adequate icebreaker fleet to maintain continuous presence and protect national 
interests as activity grows in the Arctic.139 Furthermore, in 2010, the Coast Guard 
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commissioned the High Latitude Study to analyze its current and future mission 
needs and asset requirements in the polar regions.140 The study concluded that 
the “significant deterioration of the Coast Guard icebreaker fleet…will significantly 
impact emerging mission demands…[in] Defense Readiness, Ice Operations, 
Marine Environmental Protection, and Ports, Waterways, and Coastal Security in 
the high latitude regions.”141 This point was illustrated when, from FY 2011 through 
FY 2016, the Coast Guard could meet only 78 percent of requests for its polar 
icebreaking services mainly because both the Polar Star and Polar Sea were 
unavailable.142 Another study, the Department of Homeland Security’s 2013 Mission 
Needs Statement, confirmed that the Coast Guard requires up to three heavy and 
three medium polar icebreakers to meet present and future mission demands in the 
polar regions.143

The inadequacy of the United States’ current icebreaker inventory also causes 
concern as analysts note the sizable capacity of foreign icebreaker fleets and 
growing militarization of the environmentally changing Arctic.144 One study observed, 
“This deficiency is particularly significant given the recent and continuing investment 
in icebreaking resources by other countries, including China, Russia, Japan, South 
Korea, and the European Union.”145 Russia’s inventory, for example, contains 
forty-six icebreakers, seven of which are nuclear powered and two of which are 
armed with missiles.146 Additionally, Russia has eleven more icebreakers under 
construction and four more planned.147 Furthermore, “Russia is securing its interests 
with increased militarization of the Arctic” with the presumed purpose of “deter[ring] 
other countries and actors from pursuing Arctic interests and effectively creat[ing] a 
northern buffer for the Russian homeland.”148 As former Coast Guard Commandant 
Paul Zukunft noted, “Russia is making claims to abundant natural resources in the 
rapidly melting Arctic, and the U.S. can do little to challenge them…The remedy…
is to build more polar icebreakers.”149 China also is demonstrating its commitment 
to securing a place in the Arctic, where China calls the cross-transit trade routes 
the “Polar Silk Road,”150 with its fleet of three icebreakers and one more under 
construction.151 Although China is not preparing presently to militarize the region, 
China has not ruled out the possibility that future conflict may occur and that the 
United States should “maintain defensive capabilities for safeguarding the security 
of the Arctic region.”152

Recapitalizing the Coast Guard heavy polar icebreaker fleet is an 
investment decision that supports the country’s current and emerging 
security needs in the changing Arctic

Recognizing that increasing its icebreaking capability is not only an operational 
imperative to achieving its own missions within more than 950,000 square miles 
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of ocean off the Alaskan coast153 but also is “critical to the success of DOD in the 
Arctic,”154 the Coast Guard tried for several years to recapitalize its icebreaker 
program.155 Faced with a tight budget156 and competing funding priorities, the Coast 
Guard launched a polar icebreaker acquisition program in FY 2013 to procure the 
first of three heavy polar icebreakers.157 The Coast Guard has taken various steps 
since then to advance its polar icebreaker acquisition program.158

Notably, in FY 2016, the Coast Guard and Navy established a joint partnership by 
forming an Integrated Program Office (IPO) “to leverage the Navy’s shipbuilding 
expertise and collaborate on developing and implementing an acquisition 
approach.”159 The Coast Guard also released an accelerated acquisition schedule 
where delivery of the first heavy polar icebreaker is projected to occur in FY 
2023—three years earlier than initially planned.160 In FY 2017, the IPO confirmed 
the icebreaker design,161 which included reserving space to accommodate an anti-
ship cruise missile package should the need arise in the future to arm the cutter 
“if tensions ramp up (‘[g]iven how rapidly the Arctic is changing, and the potential 
showdown in the Arctic over U.S. sovereign waters’) and the Navy continues to cede 
the Arctic to the Coast Guard.”162 After the IPO issued a Request for Proposal in FY 
2018 for detail design and construction at a U.S. shipyard, the Coast Guard’s next 
step was to secure full funding in FY 2019 so that it could adhere to its accelerated 
acquisition schedule.163 As part of its strategy to secure its requested budget of 
$750 million for the heavy polar icebreaker acquisition program, the Coast Guard 
rebranded it the “Polar Security Cutter” program to emphasize its national security 
missions.164 Averting a second government shutdown, Congress passed the FY 
2019 Department of Homeland Security Consolidated Appropriations Act,165 which 
provides $675 million for the Polar Security Cutter program, including $20 million 
towards materials for the program’s second ship.166 With the spending bill passed, 
the IPO awarded a shipbuilding contract to VT Halter Marine, Inc. on April 23, 2019.167

The sea services must plan for a likely heavy polar icebreaking 
capability gap between the end of the Polar Star’s useful service life 
and delivery of the first new heavy polar icebreaker

The Polar Star’s useful service life is expected to end between FY 2020 and FY 
2023.168 Deployment of the first new heavy polar icebreaker is not expected 
before FY 2023, and the Coast Guard does not anticipate the cutter will “achieve its 
operational requirements until FY 2026.”169 As required by law, the Coast Guard 
must determine how to mitigate this gap of three to six years.170 Currently, the 
Coast Guard is planning on investing $75 million to keep the Polar Star operational 
until FY 2025,171 which would allow the Coast Guard to concurrently operate two 
heavy polar icebreakers.172 However, analysts observe that this figure is too low 
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because repairs will be more costly and time consuming than anticipated.173 The 
Polar Star thus is vulnerable to incapacitation,174 potentially leaving the United States 
without a national security asset “to enable full maritime power projection” in the 
melting Arctic for the foreseeable future.175

VI. Summary of findings and concluding remarks
“The issue of climate change respects no border. Its effects cannot be 
reined in by an army nor advanced by any ideology. Climate change 
… is an issue that must be addressed by the world.”  
    – President George W. Bush

Climate change is having a profound physical effect in the Arctic while holding 
consequences for national and homeland security. The decline of sea ice has 
heightened interest in the region, as the growing navigable sea continues to unlock 
new economic opportunities in commercial shipping and fishing, energy and 
mineral recovery, and tourism for both Arctic and non-Arctic nations.176 In addition to 
influencing increased human activity, these climate-induced environmental changes 
hold potential for conflict and competition as nations assert sovereign claims in the 
region.177 These factors, combined with climate model forecasts of a sustained Arctic 
thaw, require U.S. naval forces to maintain a continuous presence in the region 
using heavy polar icebreakers.178 However, obsolescence of the Coast Guard polar 
icebreaker fleet has hindered the sea services from achieving their Arctic strategic 
objectives.179 To narrow the polar icebreaking capability gap, the Coast Guard has 
initiated an acquisition program to recapitalize its fleet.180 With the Navy’s support, 
the Coast Guard is planning to construct three heavy polar icebreakers and extend 
the service life of the Polar Star, the nation’s only remaining operational heavy polar 
icebreaker.181 However, the risk exists that a three- to six-year gap could occur if the 
Polar Star suffers a catastrophic failure beyond repair before the expected delivery 
of the first new heavy polar icebreaker in 2023, thus leaving the United States 
vulnerable to national and homeland security risks in the warming Arctic.182
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156  See u.s. Gov’T AccounTAbiLiTy oFF., supra note 9, at 37 (The preliminary estimate for one heavy polar icebreaker was $1.09 billion. The Coast Guard’s FY 2016 
acquisition budget was $1.945 billion.).

157  u.s. Gov’T AccounTAbiLiTy oFF.., supra note 9, at 1.
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In light of these issues, in December 2016, a coalition of importers, exporters and 
logistics providers petitioned the Federal Maritime Commission (FMC) to provide 
guidance on what constitute “just and reasonable practices” with respect to 
demurrage and detention.  An eighteen-month broad consultation of all the maritime 
actors under the leadership of Commissioner Rebecca F. Dye attempted to reconcile 
all interests in this complex web of contractual and operational relationships.  

Commissioner Dye issued her final report on Conditions and Practices Relating 
to Detention, Demurrage, and Free Time in International Oceanborne Commerce 
on December 3, 2018.2  While recognizing that demurrage and detention are 
valuable charges when applied in ways that incentivize cargo interests to move 
cargo promptly from ports and marine terminals, the report acknowledged that all 
international supply chain actors could benefit from more transparent, consistent, 
and reasonable demurrage and detention practices.  For instance, the ocean freight 
delivery system would benefit from simplified billing practices and dispute resolution 
processes between carriers and shippers. 

On September 6, 2019, the FMC adopted the set of recommendations made by 
Commissioner Dye.3  Thereafter, on September 13, 2019, the FMC issued a Notice 
of Proposed Rulemaking (NPRM) outlining the specifics of the FMC’s proposed 
interpretative rule.4 

The NPRM proposed to add a new rule, 46 C.F.R. § 545.5, titled “Interpretation of 
Shipping Act of 1984-Unjust and unreasonable practices with respect to demurrage 
and detention.”  The purpose of the new rule is to provide guidance on how the 
Commission will interpret 46 U.S.C.A. § 41102(c) (West)5 (addressing carriers and 
terminal operators’ need to observe reasonable practices in relation with delivering 
property) and 46 C.F.R. § 545.4(d)6 (stating that practices and regulations must be 
just and reasonable) in the specific context of demurrage and detention.

The new rule 46 C.F.R. § 545.5 provides a non-exclusive list of factors when 
evaluating claims and complaints for demurrage and detention charges following 
the incentive principle. The more a demurrage practice is tailored to promote freight 
fluidity, cargo availability and empty-container return, the less likely the practice is 
to be found unreasonable. 

For instance, in assessing the reasonableness of demurrage practices and 
regulations, the FMC could consider whether and how regulated entities provide 
notice to cargo interests that cargo is available for retrieval including type of notice, 
to whom notice is provided, format of notice,  and method of distribution of notice. 
Another factor that the FMC could consider in its reasonableness analysis is the 

In Search... continued from page 13
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existence and accessibility of policies implementing demurrage and detention 
practices and regulations, including dispute resolution policies. 

The FMC received more than one hundred comments to the NPRM.  The support for 
the new rule came mainly from importers, exporters, transportation intermediaries 
and truckers.  Many ocean carriers and marine terminal operators opposed the rule 
as imposing for instance “sweeping new standards that would make ocean carriers 
financially responsible for circumstances beyond their control.”7  Having considered 
all comments, the FMC adopted the Final Interpretive Rule on Demurrage and 
Detention under the Shipping Act on April 28, 2020, which became effective on May 
18, 2020.8  Rule 46 C.F.R. § 545.5 was adopted as set forth in the NPRM, with a few 
minor changes. In particular, the FMC revised the regulatory text to “(1) adopt a policy 
regarding demurrage and detention practices and government inspections; and (2) 
to make clear that the rule does not preclude the Commission from considering 
additional factors outside those specifically listed.”9

The final rule appears to be a compromise between all actors of the supply chain. As 
the FMC emphasized, “the rule is not intended to, and cannot, solve every demurrage 
and detention problem or quell all disputes.”10 The FMC does not impose strict or 
mandatory rules or procedures for carriers or marine terminals to follow and takes 
into account the diversity of situation than can cause the imposition of detention 
and demurrage charges.  The downside of this flexibility of action is the uncertainty 
remaining for cargo interests as to the imposition of charges by carriers. Whether a 
charge might be considered reasonable under the circumstances of each case will 
likely have to be decided in litigation, and unfair practices might not change until a 
solid jurisprudence has been established.  

Endnotes
1  See, e.g., CMA CGM S.A. v. Deckwell Sky (USA) Inc., 91 F. Supp. 3d 841 (E.D. Va. 2015). 

2  Available on the FMC website at https://www2.fmc.gov/readingroom/docs/FF%20No.%2028/FF-28_FR.pdf/.

3  See https://www.fmc.gov/commission-approves-dyes-final-recommendations-on-detention-and-demurrage/. 

4  Available at https://www2.fmc.gov/readingroom/docs/19-05/19-05_NPRM.pdf/. 

5  46 U.S. Code § 41102(c) states:

(c) Practices in Handling Property.— 

A common carrier, marine terminal operator, or ocean transportation intermediary may not fail to establish, observe, and enforce just and reasonable regulations 
and practices relating to or connected with receiving, handling, storing, or delivering property.

6  46 C.F.R. § 545.4 provides as follows: 

46 U.S.C.A. § 41102(c) is interpreted to require the following elements in order to establish a successful claim for reparations: 

...

(d) The practice or regulation is unjust or unreasonable; ….

7  FMC Interpretive Rule on Demurrage and Detention under the Shipping Act, April 28, 2020, p. 10, available at  https://www.federalregister.gov/
documents/2020/05/18/2020-09370/interpretive-rule-on-demurrage-and-detention-under-the-shipping-act

8  Id. 

9  Id., p. 3.

10  Id.

www.americanbar.org/tips
https://www.westlaw.com/Document/NC48DCD70991211EA9C10CCE033F96A36/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4ae4ae6fcdb611e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www2.fmc.gov/readingroom/docs/FF%20No.%2028/FF-28_FR.pdf/
https://www.fmc.gov/commission-approves-dyes-final-recommendations-on-detention-and-demurrage/
https://www2.fmc.gov/readingroom/docs/19-05/19-05_NPRM.pdf/
https://www.westlaw.com/Document/N75071DD001E511E9AA188B4EA12FD34D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N87B6D25074C011DBAD389393EDB7AADB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.federalregister.gov/documents/2020/05/18/2020-09370/interpretive-rule-on-demurrage-and-detention-under-the-shipping-act
https://www.federalregister.gov/documents/2020/05/18/2020-09370/interpretive-rule-on-demurrage-and-detention-under-the-shipping-act
https://www.westlaw.com/Document/I4ae4ae6fcdb611e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4ae4ae6fcdb611e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


48americanbar.org/tips

Summer 2020Admiralty and Maritime Law

Sexual Har.as m _nt 
and Retaliation 

AMERICANBARASSOCIATION 

Matthew Queer� 
Jnd Ligl1t Townsenel 

MODE.RN 
CAPTIVE 
UtiS_U_RAN_C_E_ 
A Legal Guide to Formation, 
Operation, and Exit Strategies 

DEFENSE 
i •1 :1:,• 

. . . . . . .  : : . . . . .......... .
..i=(iN o:: j\1:,t:·i1 PS BOOKS 

N!A. 
www.ShopABA.org / 800-285-2221 AMERICANBARASSOCIATION 

Tort Trial and Insurance 
Practice Section 

www.americanbar.org/tips
http://www.ShopABA.org
https://www.americanbar.org/products/products-search/?q=ilbkx4&hl=on&hl.fl=title%2Cdescription&wt=json&start=0&rows=10&fq=(id%3A%5C%2Fcontent%2Faba-cms-dotorg%2Fen%2Fproducts%2Finv%2F*%20OR%20id%3A%5C%2Fcontent%2Faba-cms-dotorg%2Fen%2Fproducts%2Fecd%2F*%20OR%


49americanbar.org/tips

Summer 2020Admiralty and Maritime Law

Hypertext citation linking was created with Drafting Assistant from Thomson Reuters, a product that provides all the tools needed to draft and review – right 
within your word processor. Thomson Reuters Legal is a Premier Section Sponsor of the ABA Tort Trial & Insurance Practice Section, and this software usage is 
implemented in connection with the Section’s sponsorship and marketing agreements with Thomson Reuters. Neither the ABA nor ABA Sections endorse non-ABA 
products or services.  Check if you have access to Drafting Assistant by contacting your Thomson Reuters representative.

Calendar

September 2020

Motor Vehicle Products Liability 
Conference
Contact: Janet Hummons – 312/988-5656 
Danielle Daly – 312/988-5708

Virtual Programing

September 2020
Toxic Torts & Environmental Law 
Conference
Juel Jones: 312-988-5597

Virtual Programing

October 7-12, 2020
TIPS Fall Leadership Meeting
Contact: Janet Hummons – 312-988-5656
Juel Jones: 312-988-5597

TBD

October 29-30, 2020 Aviation Litigation
Contact: Danielle Daly – 312/988-5708 TBD

November 4-5, 2020 Fidelity & Surety Law Fall Conference
Contact: Juel Jones – 312/988-5597 TBD

January 14-16, 2021 Life Health & Disability
Contact: Danielle Daly – 312/988-5708 TBD

February 3-5, 2021
Fidelity & Surety Law Midwinter 
Conference
Contact: Juel Jones – 312/988-5597

JW Marriott  
Washington, DC

February 10-14, 2021

Insurance Coverage Litigation  
Midyear Conference
Contact: Janet Hummons – 312/988-5656 
Danielle Daly – 312/988-5708

Omni Resort Montelucia 
Scottsdale, AZ

February 17-22, 2021 ABA Midyear Meeting
Contact: Juel Jones – 312/988-5597

Hyatt Regency Chicago  
Chicago, IL

March 10-12, 2021
Transportation Mega Conference XV
Contact: Janet Hummons – 312/988-5656 
Danielle Daly – 312/988-5708

Sheraton New Orleans  
New Orleans, LA

March 12-13, 2021 Admiralty Maritime Law Conference
Contact: Juel Jones – 312/988-5597

Sheraton New Orleans  
New Orleans, LA

www.americanbar.org/tips
http://legalsolutions.thomsonreuters.com/law-products/solutions/drafting-assistant/litigation
http://legalsolutions.thomsonreuters.com/law-products/solutions/drafting-assistant/litigation



